
0

0

}!
xfvtx=c:.J ~ ~-~- m

: I7gar (3r4)e -i) ar arufcu, a.a sgra yeo,
)za gal&Gr Tai, raff iGa, a)fbafa #4,

: 3!ici!lctl;gj, 3!t:P--t~lcill~- 380015. :

~~: File No: V2(76)101/Ahd-lll/2015-16/Appe~'2/'1

~~~ :Order-In-Appeal No.: AHM-EXCUS-003-APP-129-16-17

Rea Date : 17.10.2016 ult ma al arla Date of Issue ~) l'O I}),
tr 3scrim gad (or8e-l) rr urRt
Passed by Shri Uma Shanker Commissioner (Appeals-l)Ahmedabad

____ 3gad, hz Ira zyc, 3rs<ra1«-I 31rgrru rt urt q
3lrnT 'ff-------~:---- "ff~
Arising out of Order-in-Original: 19&20/Ref/Cex/APB/2015 Date: 07.01.2016
Issued by: Assistant Commissioner, Central Excise, Din: Gandhinagar, A'bad-111.

314"1cN5df ~ !,lRictlc;1 cpy -;,r=r ~ tfffi

Name & Address of the Appellant & Respondent

M/s. Sacheta Metals Limited

al{ af za or#ta om arias 3rra aar ? it as za or?gr a uR qenferfa Ra
aaIg nTg rm 3tfearh at 3r4la a :fffi&TUT 3ITTlcR ~ 'P'< x,cfJd1 t I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

TTdal l yr)erur 3mar :
Revision application to Government of India :
(1) ab4ha 3qrzyca 3rf@fu , 1994 cITT tfRT 3Wffi ~ ~ ~ 'iflwIT cfi 6fR #
~tfRT q'jl' ~-tfRT cfi ~~~cfi 3W@ :fffi&TUT ~ .3TTR ~. 'lmc=f "fficnR,
fa +iaca , Ga far, aloft Hifra, fr= cfrq aaa, ira mf, { feat : 110001 cl?l"
al Rt afeg I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zufe ma cITT m a mah ua hat znR arr a fcrR:fr 'l-1°-sl'llx <TT 3-R:l cblxxsl~
u fa#t ragrn aw quernma umra g mf #i, a fa ugrrt aver i

mt cm fcITTfr cblxxsl~ # m fcrR:fr ·+1°-s1•11x # m l=flc1 at ufaa ahr g{ st 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a .factory or in a warehouse.

(m) 'lmc=f cfi GJTITT" fcn"fTl" ~ m ~ # PlllfRla l=flc1 ~ m l=flc1 cfi RtPi1-t1°1 # uzitr zee
~ l=flc1 ~ \'.lc;'ll I ci'i ~ cfi ~ cfi ,wrcq # \iTI" 'lmc=f a are fa@t l, ngrfuffa
1
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

zrf zyces n qr fag Ra a are (urea a +per a)) fufa fhzu +TI

me zt
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
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tT 3ffui:r '3c~ cBJ '30lli:i1 ~ cfl 1j1TTfFl cfl ~ "GfJ" ~ cB"fuc l=fPll cBI ~ ~ 3TR
~ ~ W ~ tITTT ~ Rifli cfl jcilf"cilcb w-p@. 3rcfrc;r cfl irRT 1TTm=f cIT z-r:m 1TT ~
~ -q fclm~ (ri.2) 1998 tITTT 109 irRT~ ~ ~ ID I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ \:lc'lllcFI ~ (~) Ptlll-llcl<:'11, 2001 cf) RifB 9 cf) 3TcflIB fclPtfcftc m ~
~-s if GT~ if. ~~cf> >lfu ~~~ i-r cfFl l=fffi cf> 1mR ~-3TITTT ~
3rfr 3rag cITT at-at gfii # mer sf 3m4a fhzn urn afy # Tr la g. pl
:i(,clJ ~M cf> 3TcflIB tITTT 35-~ if Re#ffa htgrara ffT2T iT3lR-6 ~ cM >lfu
m iRf ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) Rf@qua 3mdaa er Gi vica va ya car ua zna a z u1 2oo/­
#la <1at #l Garg 3ih uii ieva vs erg i-r '3'l!Ti:iT m m 1 ooo1- cM i:ifm~cM
Gg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

val zrca, #€ta sula yea vi hara 3fl#hr nu1f@rawIf 3rft-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) kt qrzyca rf@)fr, 1944 cITT tITTT 35- uo#f /35-~ cf> 3Tcflm:­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) affaur earia if@r flr tat zrc, at Gara zyea vi ara
~~cBJ fcrwsr y"J@cbl ~ ~ rf. 3. 3ITT". cfl. gm, { Rec#l al ya

0

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2.
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and. 0
(i!sT) \:lcfdrtl@a qRmi:i 2 (1) cn aag 3rar cf> m cM 3Nlc1, ~ cf> ~ if wi:rr
yea, ara sara zgen gi hara 3rat#ta znznrf@raw (fee) t uf2a eh#ta ~­
:J.tt;l-li:ilcilli:i if 3TT-20, ~~ t;lffcicC"I cJil-CJIJ□-s, irmofr ..,-rR, ~t\l-li:ilcilli:i-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) #ha naa zyea (34ta) Ralat, 2001 cITT tITTT 6 cf> 3TcflIB m ~-~-3 if frrt.Tfmf
fcITTr 31gar 3r4it1 =znrn@era@i at nu{ 3ra a fas 3r4ta fh ·rg 3n? cITT a ufii ufea
Gei snr zycn #6t it, ans st l=f111 3fR WlTllT ·7Ir G#fl ug s cl u Uwa an % cf6T
T; 1000 / - i:ifm ~ N1l1 I u&i sn zca l mi, an at l=fTTT 3fR WlTllT 1TllT ~
T; 5 C'lruf ITT 50 C'lruf Ticf> "ITT cTT ~ 5000 / - #fh ?Rt alt usi sur zca #t l=!M.
~ cITT l=fPT 3ITT WlTllT 1TllT ~~ 50 C'lruf ITT ~ '3'l!Ti:iT % cf6T ~ 10000 / - qfm
~Mf I cITT i:iflx:r xi t\l ll cJi -<ftl -R.1-< cf> -;,i-i:r i-r~fcITTJ fun ~ cf> xiJq B ~tf cITT ~ I "ll5
TT 3 err a f@ht Ra r4fa &ta fun cffr WIBIT cnT m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of central Excise(Appeal) Rules, 2001 and,sh@llbe@@$ggPanied against
(one which at least should be accompanied oy a fee of Rs.1,006(~ ,~~v~:~ Rs.10,000/­
where amount of duty/ penalty/ demand / refund is upto 5 Lac, iJ1a.~/fu~~~c im'c;l-:-9.bove 50 Lac
respectively in the form of crossed bank draft in favour of AJf;Jt/! Reg~.~~of ".:. ~ nch of any

\~, 'o 21W i 31, 3!' zo° gs.,* * ,.'?""uu=4AO
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nominate public sector bank of the place wher~ the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

ii.:.,=i' ,3%£%
(3) '<:f~ ~~ Ti ~ WT ~ <ITT x-rr-rrmT Nerr t m~- WT 3m q'; ~ m'rx-1 <ITT :f@R~
<PT ~ F<Pm urRT ~ ~ c1~ q'; ~ ~ 'I-Tl fcl, fc;miT -qcft 'PfU ~ m q'; ~ wm/'q~ 3~
urn1ferawr al va 3r4ta u #€tr var ant va 3nraaa fcpm \illfil t I ·

0

0

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·11I1iu grca 3rf@/fm 497o zJen viz)fea at~-1 cfi 3RrTTf ~ ~ ~
sq 3m4a u pa 3?gt zuenferf fofu qif@ant a 3rt i rt #t v If u
xti.6.50 itff cfiT urariu grca feaz cm it aRegy

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) zal iif@er mt=ii at iru a4 a fuii t it sft ezr 3naffa fzn \i'ITTTT t
\Jl1' Rt zyca, ah sari zyc vi hara 3r4l#ta nnf@raw (aruffafx) frrlli=f. 1982 'I{

Riwf t I
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) m ea, a4tr ser era vi para 3rd1#hr 7f@swr (ail4a auf3r4hi #mi ii
#ctr 3Ta gra 3f@far+, &g Rt arr 3s#3iaafa fare=fhzr(in-2) 3f@fez1H 29(Gey r

3 ·

ti€z1 29) f@caia: €.s.cg itRt fa4hr 3rf@fr,&&9 #ns a 3iaifa ears at aft ara#Rt
nr{&, arrfr #r r{ ra-«rf@r .;rnr scar3ark, asrf fa grnr t- 3@alci .;rnr c/TT~ crrc;fr

\

3rhf@a2zr frraitswar 3rf@ram zt
a4tzr sen gravi hara#3ifajar far ag la" ifr gr@i

3 0

(i) mu 11 -g)' t' 3@alci ~ ~

(ii) ~ .;rnr c/TT cifl' ~ oR>RT wr
(iii) ~ .;rnT ~<lcHlclt>i"i cfi' ~ 6 cfi' 3iaifa ar zaa

_, 3r72arzrz Rhzr arrhman Ra#hr (i. 2)~.2014 c);- 3ITTF3f # q4 ff13r4)rr nf@ant #
~~~~~trcf 3rcfm cfiT m-r_al1ft'M1

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) -~ 3rnr c);-~ 3rcfm~awar ssi areas 3rzrar areazuvs Raffa ITTBTm-T fc!;-Q' 'JfQ' \rFcfl
c);- 10% 37a1ar 3it srzi#a avg fcl a IR.a lTT' clof c;os c);- I 0%3natrw Rtsa#&I

3 · 3

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and p_er.ialtY. are in dispute. or
penalty, where penalty alone is in dispute." ~-~;_;::~..r:1;y~~~

es@
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ORDER IN APPEAL

This appeal has been filed by MIs. Sacheta Metal Ltd. Opp.College Road,

Mahiyal, Talod, Dist. Banaskatha, Gujarat (for brevity-"the appellant) against order-in­

original No.19 & 20/Ref/Cex/APB/2015 dated 07.01.2016 (hereinafter referred to "the

impugned order') passed by the Assistant Commissioner, Central Excise, Gandhinagar,

Ahmedabad-III (hereinafter referred to as "the adjudicating authority").

t

2. Briefly stated, the appellant has filed a refund claim for Rs.2,14,103/- under

notification No. 41/2012-ST dated 29.6.2012, seeking refund of service tax paid on the

taxable services, which were received and used for export of goods manufactured by

them. The said notification grants rebate of service tax paid on specified services,

received and used by exporter of goods, by way of refunding the service tax so paid,

subject to certain conditions. The taxable services involved are [i] GTA Services; and

[ii] CHA Services. The adjudicating authority, vide the impugned order has rejected

the refund primarily on the ground that the appellant being a manufacturer-exporter, the

'place of removal' was the "port of export" for them; and that since these services were

rendered upto the 'place of removal', refund ought not to have been allowed in view of

Sr. No. l(a) of notificationNo. 41/2012-ST dated 29.6.2012, which states that the taxable

services should have been used beyond the 'place of removal', in order to qualify for

rebate of service tax paid.

3. Being aggrieved, the appellant has filed the instant appeal, inter alia, stating that

the services utilized by them were related to exportof goods only; that the Authority has

grossly erred in relying upon the CBEC Circular dated 20.10.2014 and 28.2.2015 because

circulars cannot go beyond the scope of the provisions of the Act and in the present case

as per the relevant Notification and the Central Excise Act, the place of removal is a

factory of the appellant.

0

0

4.
I

Personal hearing in the matter was held on 17.10.2016. Shri M.H.Ravel,

Consultant appeared before me on behalf of the appellant. He reiterated the submissions

made in the appeal memorandum and also drew attention to the Tenth schedule of

Finance Act, 2016.

5. I have carefully gone through the facts of the cases on record and the submissions

made by the appellant. The instant appeal is required to be considered in view of

notification No.41/2012-ST dated 29.06.2012, as amended by notification No.01/2016­

ST dated 03.02.2016 and definition of 'place of removal'. Therefore, it is necessary to

reproduce the relevant excerpts of the said notification and definition of place of removal.
I
3 ­
'

?
~r~~
~
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"­The relevant excerpts of the notificationN6. 41/2012-ST are as follows:

Provided that- • .c· + i
(a) the rebate shall be granted by wijofrefund ofservice {axpaid on the specified services.

Explanation. - For the purposes ofthis notification,­
(A) "specified services" means - · ··

() in the case ofexcisable goods, taxable services that have been used
beyond the place ofremoval,for the export ofsaid goods;
(ii) in the case ofgoods other than (i) above, taxable services usedfor the
export ofsaid goods;

but,shall not include any service mentioned in sub-clauses (A), (B), (BA) and (C) of
clause([) ofrule (2) ofthe CENVATCreditRules, 2004;

(B) "place ofremoval" shall have the meaning assigned to it in section 4 ofthe Central
Excise Act, 1944 (I of1944); "

0

0

7. As regards 'place of removal', the definition in Rule 2 of the CENVAT Credit

Rules, 2004, states as follows:
2. bi the CENVAT Credit Rules, 2004 (herein after referred to as the said rules), in rule 2,
after clause (a), thefollowing clause shall be inserted, namely ­
'(qa) "place ofremoval" means­
(i) afactory or any other place or premises ofproduction or manufacture ofthe excisable

goods;
(ii) a warehouse or any other place or premises wherein the excisable goods have been

permitted to be deposited withoutpayment ofduty;
(iii} a depot, premises ofa consignment agent or any other place or premises from where the

excisable goods are to be sold after their clearance from thefactory, from where such
goods are removed;'

The CBEC, vide its Circular No. 999/6/2015-Cx dated 28.2.2015 has tissued clarification,

subsequent to Circular No. 988/2/2014-Cx dated 20.10.2014, that:

6. 'In the case ofclearance ofgoods for export by manufacturer exporter, shipping bill is
filed by the manufacturer exporter and goods are handed over to the shipping line. After Let
Export Order is issued, it is the responsibility ofthe shipping line to ship the goods to the
foreign buyer with the exporter having no control over the goods. In such a situation, transfer
ofproperty can be said to have taken place at the po[J where the shipping bill is filed by the
manufacturer exporter and place ofremoval would be this Port/ICDICFS. Needless to say,
eligibility to CENVAT Credit shall be determined accordingly.

8. A combined reading of the notification No. 41/2012-ST dated 29.6.2012, along

with the clarifications issued by the Board on the term 'place of removal' and the

insertion of its definition into the CENVAT Credit Rules, 2004, clearly leads to a

conclusion that the rebate under notification ibid, is to be granted by way of refund of ·

service tax paid on the 'specified services', which are received by an exporter of goods

and used for export of goods. The 'specified services' in the case of excisable goods are

those taxable services that have been used beyond the 'place of removal', for the export

of the said goods and which are not mentioned in sub-clauses (A) (B) (BA) and (C) of

clause (D of rule (2) of the CENVAT Credit Rules, 2004. Of course, these refunds are

subject to other conditions mentioned in this notification. In light of above, the Deputy

Gommissioner has held that the impugned services, the refunds of which have been

claimed, were not rendered beyond the place of removal and therefore the refund was not

eligible to the appellant.

I

9. Vide Section 160 of the Finance Act, 2016, read with the tenth schedule, clauses

(A) and (B) of Explanation contained in notification No. 41 291253j -dated 29.6.2012,
%,"

%1,
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were retrospectively amended for the period 01.07.2012 to 02.02.2016. Section 160 ibid

is reproduced below:

160. (1) The notification of the Government of India in the Ministry of Finance (Department of
Revenue) number G.S.R. 519(E), dated the 29th June, 2012 issued under section 93A of the Finance
Act, 1994 granting rebate of service tax paid on the taxable services which are received by an
exporter of goods and usedfor export of goods, shall stand amended and shall be deemed to have
been amended retrospectively, in the manner specified in column (2) of the Tenth Schedule, on and
from and up to the corresponding dates specified in column (3) of the Schedule, and accordingly,
any action taken or anything done or purported to have taken or done under the said notification as
so amended. shall be deemed to be, and always to have been, for all plrposes, as validly and
effectively taken or done as ifthe said notification as amended by this sub-section had been in force
at all material times. 2) Rebate of all such service tax shall be granted which has been denied, but
which would not have been so denied had the amendment made by sub-section (1) been in force at

all material times.

(3) Notwithstanding anything contained in the Finance ct, 1994, an application for the claim of
rebate of service tax under sub-section (2) shall be made within the period of one month from the
date of commencement of the Finance Act, 2016.

THE TENTH SCHEDULE

(See Section 160)

0

Notification No
G..R.519 (E), dated
29" hune 2012
[No.41/2012-Service
Tax, dated 29 June,
2012}

Amendment

In the said notification,
in the explanation

a) in clause (A), for sub-clause
(i), thefollowing sub-clause
shall be substituted and shall
be deemed to
have been substituted,
namely.: -­
(i)in the case of excisable
goods, taxable services that
have been used beyondfactory
or any other place or
premises ofproduction or
manufacture of the said goods,
for their export;";

(b) clause (B) shall be
omitted.

Period of effect of
amendment
1" day of July 2012 to
2" day February,
2016.

(both days inclusive)

0

10. The effect of the aforementioned retrospective amendment brought into vide

Finance Act, 2016 in notification No. 41/2012-ST dated 29.6.2012, is that 'specified

services' would now mean taxable services that have been used beyond the factory gate

or any other premises or place of production for the period of retrospective e amendment,

i.e. from 01.07.2012 to 02.02.2016. The disputes based on the contention that every

service upto the port [which in the case of manufacturer-exporter was the 'place of

removal'] would not be a 'specified services' and therefore would not be eligible for

refund under notification. No. 41/2015-ST dated 29.6.2012, stands resolved. Now, the
I

effect of the aforementioned retrospective amendment is that any taxable service used

beyond the factory gate or place or premises of production of _,•~e~tc. would -~.> tee e
thus be 'specified services' as per notification supra, and y, g%«el' ble for

.rs«arr
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legal position, the impugned order holding that the services tinder consideration were
:.!' '

rendered upto the place of removal port being the placeof removal - becomes.+

extraneous.

11. In view of retrospective amendment in the notification ibid, the impugned orders

become non-est. Hence, the impugned order is set aside and the case is remanded to the

adjudicating authority to decide the matter afresh, in view of the foregoing discussion.

Date17 /10/2016

Attested

.alee
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BY R.P.A.D.

To
Mis. Sacheta Metal Ltd.
Opp.College Road, Mahiyal, Talod,
Dist. Banaskatha, Gujarat

#±#..°
Commissioner (Appeal-I),

Central Excise, Ahmedabad

Copy to:­
1. The Chief Commissioner of Central Excise, Alunedabad.
2. The Commissioner of Central Excise, Alunedabad-III
3. The Additional Commissioner (System), Central Excise, Ahmedabad-Ill
4. The Deputy/ Assistant Commissioner, Central Excise, Gandhinagarcard file.
6. P.A
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